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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF SOUTH CAROLINA

	Lee Kent Hempfling,



Plaintiff,


vs.

L.M. Communications Of South Carolina Inc.,, A Kentucky Corporation, , 
L.M. Communications II Of South Carolina Inc.,, A Kentucky Corporation,



Defendants
	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	Case No.: 2:04-01373-23BG
MOTION OF APPEAL 
TO DISTRICT JUDGE 



Notice is hereby given that Lee Kent Hempfling, Pro se Plaintiff in the above named case, hereby moves the court to appeal to the United States District Court Judge for the Fourth Circuit, District of South Carolina from the Magistrate Judge’s order granting Defendants an extension of time to respond to a motion for summary judgment entered in this action. 
BACKGROUND

Six months after filing this case, after two changes in the date to complete discovery without Defendants seeking discovery; the Pro se Plaintiff served and filed document 33; 'Motion for Summary Judgment', served on November 1, 2004 and filed on November 3, 2004, supported by document 34; 'Memorandum in Support of Motion for Summary Judgment', served on November 1, 2004 and filed on November 3, 2004;

At 5:21PM, (See attachment C), after the close of business on November 4, 2004, after the Pro se Plaintiff's documents 33 and 34 were available on Pacer early that morning, Defendants served 'discovery' documents (document 39, attachments A,B,C) via Federal Express that were delivered at 9:31 AM November 5, 2005 to Plaintiff, (See attachment A). The 'discovery' documents clearly show L.M. Communications Inc., a dismissed former defendant corporation (L.M. Communications Inc. was dismissed in hearing August 31, 2004) as one of the 'defendants' seeking 'discovery' from Plaintiff.  As explained in Collins v. Kibort, [97-2332] 143 F.3d 331 (7th Cir. May 1, 1998), parties dismissed before trial should be removed from the case caption because they are no longer parties to the case.
On Friday, November 12, 2004 (see attachment D of document 39) Defendants served and filed (document 35 and memorandum document 36) their 'Motion For Extension of Time To File Response To Plaintiff's Motion For Summary Judgment'. Plaintiff received both documents in U.S. Mail, (see attachment D of document 39) on Monday, November 15, 2004. 

On Tuesday, November 16, 2004 the Honorable Magistrate Judge granted (document 35 and memorandum document 36) 'Motion For Extension of Time To File Response To Plaintiff's Motion For Summary Judgment', filed as document 37.

On Tuesday, November 16, 2004 the Pro se Plaintiff served 'Plaintiff's Opposition to Defendants' Motion For An Enlargement of Time For Response To summary Judgment...' (document 38) that was filed November 17, 2004 via Federal Express. According to the United States Postal Service, (See attachment A), the envelope containing service of process of document 38 was attempted to be delivered to Defendants' counsel on Saturday, November 20, 2004 and a 'notice' was left. That document, contained in exactly the same size envelope, with exactly the same printed address label, sent from exactly the same post office arrived for delivery in four days. It was delivered at 8:07AM on Monday, November 22, 2004.

On Wednesday, November 17, 2004 Pacer displayed the order granting the extension of time to respond to summary judgment for Defendants.

On Saturday, November 20, 2004 the Pro se Plaintiff served document 39, 'Memorandum In Further Support of OBJECTION to Motion For Enlargement of Time For Response To Summary Judgment and Notice of Appeal'. Document 39 was timely filed on Tuesday November 23, 2004, within the required 10 days of the issuance of the order being objected to (Fed. R. Civil P. 72(a)).

On Wednesday, November 24, 2004 document 39 was available in the early morning hours on Pacer.

On Wednesday, November 24, 2004 (See attachment B) Defendants' Counsel served the Pro se Plaintiff with an 'Amended Defendants' Notice Of Deposition Plaintiff' (dated Wednesday, November 24, 2004) arriving November 29, 2004 in which Defendants having been duly shown the impropriety of inclusion of a dismissed former Defendant (and other objections as shown in documents 38 and 39) failed to correct or amend said improprieties or objections. Furthermore, the document (See attachment B), which supplants and replaces the document (See document 38 Attachment C) upon which (document 35 and memorandum document 36) their 'Motion For Extension of Time To File Response To Plaintiff's Motion For Summary Judgment', is based: is not signed by counsel.
GROUNDS
As shown in the ‘Notice of Appeal’, objection filed on November 23, 2004 as document 39; the Pro se Plaintiff prays the Honorable Court to reverse the order granting an extension of time to Defendants to respond to the Pro se Plaintiff’s Motion for Summary Judgment for the following reasons:

1. Error:  The court acted upon a motion to enlarge time before the expiration of time for Plaintiff to raise an objection: local rule 7.06: Response to Motions; "If no memorandum in opposition is filed within fifteen (15) days of the date of service, the Court will decide the matter on the record and such oral argument as the movant may be permitted to offer, if any." The court acted four days after filing and service of process.
2. Pursuant to local rule 6.01 (4) "Motions for extension of time for completion of discovery will be granted only in unusual cases and upon a showing that the parties have diligently pursued discovery during the originally specified period." Defendants faced the discovery cutoff date of November 30, 2004 since September 1, 2004 and had not pursued discovery. Defendants faced the discovery cutoff date of December 10, 2004 since October 13, 2004 and had not pursued discovery. Defendants had not attempted any discovery prior to November 4, 2004 and after Plaintiff’s Motion for Summary Judgment was served and filed. A party opposing summary judgment may be entitled to a delay in proceedings in order to conduct discovery. See Fed. R. Civ. P. 56(f); Comm. for the First Amendment v. Campbell, 962 F.2d 1517, 1521 (10th Cir. 1992). But the party must do more than simply allege that further discovery is necessary; "the party must demonstrate precisely how additional discovery will lead to a genuine issue of material fact." Ben Ezra, Weinstein & Co., Inc. v. Am. Online Inc., 206 F.3d 980, 987 (10th Cir. 2000). In Defendants’ motion for enlargement of time to respond to summary judgment no claim is made that any genuine issue of material fact exists.
3. Defendants have not shown such extension of time to be an unusual case as their motion (paragraph 1, document 35) states, "This Motion is made on the ground that preparing a response to Plaintiff's 30 page, 149 paragraph Motion is anticipated to be much simpler with the benefit of the Plaintiff's testimony...", and; "The time requested allows for time for a court reporter to generate a transcript..." Preparing a response to summary judgment is not an unusual case. Generating a transcript is not an unusual case in a discovery period. Although a request for Rule 56(f) relief need not be expressly labeled as such, the party invoking the rule at a minimum must ask the court to refrain from acting on the summary judgment request until additional discovery can be conducted.” (Ayala-Gerena, 95 F.3d at 92) Defendants requested an extension of time to respond but did not request the court not to rule on summary judgment. A party relying on Rule 56(f) must demonstrate that it was diligent in pursuing discovery before the summary judgment initiative surfaced.  See Ayala-Gerena, 95 F.3d at 92 ("Rule 56(f) is designed to minister to the vigilant, not to those who slumber upon perceptible rights.").  Finally, the party must "set forth a plausible basis for believing that specified facts, susceptible of collection within a reasonable time frame, probably exist" and "indicate how the emergent facts, if adduced, will influence the outcome of the pending summary judgment motion." 2  Resolution Trust Corp., 22 F.3d at 1203.
4. Local rule 6.01(4): Failure to pursue discovery prior to the motion for summary judgment. Rule 56(f) relief is also unjustified because Defendants were not diligent in pursuing discovery. Speculative assertions that the [plaintiff] has unspecified facts in its possession necessary for the [defendant] to develop its legal theories coupled with conclusory statements that discovery should be commenced are "entirely inadequate to extract the balm of Rule 56(f)."  Paterson-Leitch Co. v. Massachusetts Mun. Wholesale Elec. Co., 840 F.2d 985, 989 (1st Cir. 1988). See Stults v. Conoco, Inc. , 76 F.3d 651, 657-58 (5th Cir. 1996), as indicating that under the corresponding federal rule the request for a continuance need not be in affidavit form. In Stults, summary judgment was affirmed in the face of a Rule 56(f) argument even though the opposing party submitted no affidavit as to the need for additional discovery. Although the court in Stults did indicate something less formal than an affidavit may be acceptable, it said the opposing party must explain to the trial court "why he needs additional discovery and how the additional discovery will create a genuine issue of material fact." Here Defendants wholly failed to meet this standard.  Indeed the only specific discovery need Defenses’ attorney identified was shown in document 37 as the sole ‘ground’: "This motion is made on the ground that preparing a response to Plaintiff’s 30 page, 149 paragraph Motion is anticipated to be much simpler…” Defendants did not attach to their motion for enlargement of time: local rule 6.01 (4), "A proposed amended scheduling order in the form used by the assigned judge, including all deadlines not then expired..." Pursuant to local rule 6.01 (4) Defendants have not, in their motion to enlarge time to respond to summary judgment, stated "whether the extension requested would affect other deadlines". With the deadline to complete all discoveries currently set at December 10, 2004, granting of the extension to January 6, 2005 for Defendants to complete discovery before responding to summary judgment does not provide equal treatment to the Plaintiff. With the deadline to file all motions currently set at January 13, 2005, granting of the extension to January 6, 2005 does not provide adequate time for an order regarding summary judgment and the ability to file any additional motions before the cutoff date for motions.
5. Local rule 12.01: "One extension in writing may be granted by a party to respond to an original or amended pleading in which a claim is asserted, provided the extension does not exceed the lesser of twenty (20) days or the number of days within which the response was originally due."  
6. Local rule 7.06: According to local rules 7.06 and 12.01, a 15 day extension is the only extension permitted in response to a motion to enlarge time. The court's order granting the motion to enlarge time moved the response to summary judgment from November 16, 2004 to January 6, 2005: a total of 51 days.
7. No affidavit was filed with the motion to extend time to respond to summary judgment. Defendants have not made the requisite factual showing by affidavit or declaration under F.R.C.P. 56(f).  There is no evidence or claim that they need the information in question and no assertion that any genuine issue of material fact exists.
ARGUMENT

The motion, (document 35 and memorandum document 36), 'Motion For Extension of Time To File Response To Plaintiff's Motion For Summary Judgment', is based on flawed 'discovery' documents (including a dismissed former Defendant) filed after the motion for summary judgment was filed and pending. That motion was not based on any rule permitting the granting of an extension of time to respond to summary judgment. Defendants have not claimed that the filing of summary judgment was premature. In their motion, Defendants have only claimed a response to summary judgment would be 'simpler' and allow time for a transcript of 'discovery' filed after summary judgment was pending. Defendants have not requested that the court not rule on summary judgment. Defendants have not claimed any discovery extension granted would result in any genuine issue of fact. Defendants have enjoyed more than ample time to conduct discovery and have failed to do so until after summary judgment was filed and pending.
In the motion to extend time to respond to summary judgment the Defendants have merely relied upon their 'pleadings and records on file'. Defendants have claimed rule 6.01 as the basis for such extension of time. The only element of rule 6.01 fulfilled by Defendants was the issuance of an: "other statement giving the reasons therefor". Such 'other statement' consisted only of pleas for ease, without justification to the summary judgment and without justification for extension of discovery to provide any genuine issue of fact, as absolutely no attempt was made by Defendants in six months to conduct discovery.

In Defendants' memorandum in support of their motion, Defendants did not raise any claim of any issues of fact. Defendants only claim the requested extension would result in Defendants response being 'much more efficient'. No rule or law permits a granting of time to respond to summary judgment in order to make Defendants' response easier, simpler or more efficient.
Defendants have asserted that they 'contemplate' filing a cross Motion for summary judgment. Such cross motion would have to have been within the time to respond to Plaintiff's motion for summary judgment as an affirmative defense. Defendants have not filed a response to summary judgment of any nature.  Seeking an extension of time for response to summary judgment in order to allow Defendants to ‘contemplate’ is absurd.
On its face, Defendants' 'Motion For Extension of Time To File Response To Plaintiff's Motion For Summary Judgment' is submitted to this court in bad faith as it is completely devoid of any potential to be granted.

According to F.R.C.P. rule 56(e) "When a motion for summary judgment is made and supported as provided in this rule, an adverse party may not rest upon the mere allegations or denials of the adverse party’s pleading, but the adverse party’s response, by affidavits or as otherwise provided in this rule, must set forth specific facts showing that there is a genuine issue for trial. If the adverse party does not so respond, summary judgment, if appropriate, shall be entered against the adverse party."
Therefore, the Pro se Plaintiff prays the Honorable Court to reverse the order granting an extension of time to Defendants to respond to the Pro se Plaintiff’s Motion for Summary Judgment and to deny said motion for extension of time to respond to summary judgment: itself now 15 days past its expiration without response from Defendants.

Dated this 1st day of December, 2004

	 
	


	
	Lee Kent Hempfling, Pro Se
    11329 E. Caballero St.

    Mesa, AZ 85207

    480-332-1535




	
	


PROOF OF SERVICE

The undersigned hereby certifies that he deposited in the United States Mail at Apache Junction, Arizona a true and correct copy of the foregoing in an envelope with a minimum of First Class postage fully prepaid and plainly addressed to:

Greg Horton

Buist Moore Smythe and McGee

PO Box 999

Charleston, SC 29402

On this 2nd day of December, 2004.                                                                                                         

---------------------------------------------

Lee Kent Hempfling, Pro Se
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