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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF SOUTH CAROLINA

	Lee Kent Hempfling,



Plaintiff,


vs.

L.M. Communications Inc.,, A Kentucky Corporation, , L.M. Communications Of South Carolina Inc.,, A Kentucky Corporation, , L.M. Communications II Of South Carolina Inc.,, A Kentucky Corporation,



Defendants
	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	Case No.: 2:04-01373

PLAINTIFF'S RESPONSE TO DEFENDANT'S COUNTER-CLAIM


The Plaintiff moves that the Court proceed as follows:

1) To dismiss the counter-claim as it is being presented to divert attention from the Plaintiff’s case, for an improper purpose; to harass and to cause unnecessary delay and needless increase in the cost of litigation and is offensive and reckless in that the assertion of prior knowledge of false statements requires a) an assumption the Defendants are not able to make and b) the introduction of said counter-claim on the basis of potential libel requires the statements contained therein not to be true and in presenting said counter-claim before this court serves only to delay and deflect the actual proceeding. 

2) To dismiss the counter-claim for lack of subject matter jurisdiction in that a press release issued from Arizona, to a nationwide free, and therefore low priority distribution only through Internet “linkbacks”, that was not picked up by any publication, was not published in any print or recognized media source in Defendant’s locations of business, does not fall under the jurisdiction of this Honorable Court.

3) To dismiss the counter-claim for lack of jurisdiction over the person in that the person (Plaintiff, Defendant of the Counter-Claim) is a resident of Arizona and the distribution of such press release was from the state of Washington over the Internet, which is Free Speech and a protected Constitutional Right and no press source located within this Honorable Court’s jurisdiction published the press release. 

4) To dismiss the complaint because of insufficiency of process in that the counter-claim served on the Plaintiff was delivered some 30 days after it was first sent due to the actions or inactions of the Defendants and was in fact, returned to the Defendants on July 5, 2004 by the United States Postal Service, to arrive in time for Defendants to have properly addressed it and sent it to the proper address as ordered by the court. Refer to Plaintiff’s Exhibit 186, attached hereto and made a part hereof as a matter of fact.
Defendants' counter-claim was mailed on June 30, 2004; arrived in the mail processing center at 85206-07 Mesa, AZ on July 5, 2004; according to Fernando Jaramillo, Manager of Mail Distribution. The local Postal Mail Carrier was incorrectly assumptive in handling the envelope and returned it as unable to be forwarded, no forwarding order on file to the Defendants. 
The address it was sent to is the physical location of the Plaintiff, which is not the Plaintiff's 'home', Plaintiff does not have a 'home', and not the address ordered by the Court in the Summonses for this action, nor the address of record filed with the Clerk of this court. 
Defendants did not attempt to complete service of process after receiving return of the mailed documents, until after a Roseboro Order was issued by this Court and after Plaintiff requested a copy of all documents filed with the court by the Defendants to be sent to him from the Clerk. Defendants then ‘overnighted’ their response for a different filing before this court to the Plaintiff and included the documents they had held on to without attempt to serve, after knowing the address was rejected by the local post office. 
Defendants sent those documents and the other filing response documents to the same address previously rejected by the post office through Federal Express. Refer to Plaintiff’s Exhibit 187, attached hereto and made a part hereof as a matter of fact. 
That 'FedEx' package was delivered on July 30, 2004 without error as the address is the physical location of the Plaintiff. 
Defendants' failure to inform the Court of the insufficiency of process upon receipt of the returned envelope from the United States Postal Service, and Defendants' failure to attempt submission through the address ordered by this Court in the Summonses and Defendants' failure to attempt submission through the address of record for the Plaintiff on file with the Clerk, and Defendants' finally submitting the documents, long after the time to respond had expired for this counter-claim, is in violation of an order (Summonses) of this Court.

5) To dismiss the complaint for failure to state a claim upon which relief can be granted.

6) Should the Court so desire, Plaintiff is prepared to offer volumes of written direct evidence into this case in response to the counter-claim, and so hereby reserves that ability, if required, to show, beyond a reasonable doubt, and with a preponderance of the evidence, that all claims made in said press release, which sole purpose was to continue the attempt to receive due process, are true. 
Plaintiff finds the inclusion of such material, (which may exceed 2 to 3 thousand pages of evidence, including unsolicited correspondence from the United States Senate Ethics Committee Chief Counsel, correspondence from the Federal Bureau of Investigation, The United States Attorney for South Carolina, The United States Justice Department, The Equal Employment Opportunity Commission, The Federal Communications Commission, and documents relating to a violation of The Privacy Act of 1974, The Freedom of Information Act and many others) to be an attempt by the Defendants to cloud the focus of the case Plaintiff has before this court and to cause undue delay and expense upon the Plaintiff through a frivolous and harassing counter-claim.

Dated this 4th day of August, 2004

	 
	

	
	Lee Kent Hempfling, 
Pro Se

11329 E. Caballero St.

Mesa, AZ 85207




PROOF OF SERVICE

The undersigned hereby certifies that he deposited in the United States Mail at Apache Junction, Arizona a true and correct copy of the foregoing in an envelope with a minimum if First Class postage fully prepaid and plainly addressed to:

Greg Horton

Buist Moore Smythe and McGee

PO Box 999

Charleston, SC 29402

On this ____ day of August, 2004.                                                                                                         

---------------------------------------------

Lee Kent Hempfling, Pro Se
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