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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF SOUTH CAROLINA

	Lee Kent Hempfling,



Plaintiff,


vs.

L.M. Communications Inc., 

A Kentucky Corporation,

L.M. Communications Of South Carolina Inc., 

A Kentucky Corporation,  

L.M. Communications II Of South Carolina Inc., 

A Kentucky Corporation,
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	Case No.: 2:04-01373

MEMORANDUM 
IN SUPPORT

OF MOTION TO 

DISQUALIFY COUNSEL 
AND FIRM; 

BUIST MOORE SMYTHE and McGEE 

FROM REPRESENTATION 
OF

DEFENDANTS


Pursuant to Local Rule 7.3, Plaintiff, pro se, respectfully submits the following Memorandum in Support of the Motion to Disqualify Counsel and Buist, Moore, Smythe and Mcgee  (The Firm) for Defendants.
Plaintiff, Lee Kent Hempfling for authority in support of his motion to disqualify defendants’ counsel, submits the following:
Plaintiff is the Plaintiff in the Cause before this Court of Hempfling v. L.M. Communications Inc., Case No: 2:04-01373.  

I. BACKGROUND
This is a suit under Title VII, 28 U.S.C. §1331, 28 U.S.C. §1332(a)(1), 28 U.S.C. §1331  (c)(1), and 28 U.S.C. §1391(a)(2), which is present over issues of damages in cases of intentional discrimination in employment under 42 U.S.C. § 1985(3) and 42 U.S.C. §1981(a), 42 U.S.C. §1981(a)(1), and 42 U.S.C. §1981(b)(1). The matter in controversy exceeds, exclusive of interest and costs, the sum specified by 28 U.S.C. §1332(a).  
There are three defendants, each sued in their official capacity. 

Included herein as attached through reference is previously submitted Exhibit 1: Dismissal And Notice of Rights letter from the EEOC to Plaintiff, dated March 16, 2004, wherein Counsel for defendants before the EEOC is first identified to Plaintiff as Mr. David B. McCormack of Buist, Moore, Smythe and Mcgee. 
William C. Cleveland of Buist, Moore, Smythe and Mcgee is the registered agent for L.M. Communications of South Carolina Inc., and L.M. Communications II of South Carolina Inc and was duly served the Summons and Complaint through a Sheriff’s deputy.
The Complaint and Summonses were served to each defendant in the proper manner and within the time afforded by the Court.
Answer was due on 6/30/04 for LM Communications executed by personal service.
Answer was due on 7/1/04 for LM Communications of South Carolina executed by personal service.

Answer was due on 7/16/04 for LM Communications II of South Carolina executed by personal service.
Plaintiff first learned of The Firm representing Defendants upon entering PACER on July 1, 2004, the day after service was to have been made by L.M. Communications and found that the Clerk was provided with copies of documents by a Firm unable to represent the Defendants for all three defendants, inclusive.
Plaintiff is unable to respond to copies supplied to the Clerk as Plaintiff has not received service and is unable to proceed upon the Complaint as The Firm is unable to provide representation to the Defendants, thereby making any copies submitted to the Clerk, null and void.
ISSUE PRESENTED
Whether counsel and firm should be disqualified from representing the Defendants.
DISCUSSION AND AUTHORITY
Counsel and Firm for the Defendants should be disqualified from representing the Defendants in both their official capacities and their individual capacities because there is a conflict of interest inherent in such representation, as Attorney(s) and or staff with the Firm may be called as witnesses in this action, and their participation will adversely effect the fair treatment of the Plaintiff and cause undue added expense and delay to the participants and the court. Furthermore, The Firm and its attorneys may become defendants in a future charge and or action regarding their participation in the events which took place with Billy C. Sanders of EEOC, regarding the settlement of Patricia Thompson’s EEOC Charge and the subsequent actions against Plaintiff’s charge with EEOC, up to and including the final letter of dismissal by EEOC which is a serious potential for conflict.
A. Wheat v. United States, 486 U.S. 153 (1988). There is a presumption in favor of allowing a defendant to have counsel of choice, but a trial court may disqualify counsel of choice, over objection, when there is an actual conflict or a showing of a serious potential for conflict. Id. at 164.
B. As aptly stated by Judge Andre Davis in Zachair, Ltd. v. Driggs, 965 F.Supp. 741, 750 (D. Md. 1997):
A motion to disqualify is a ‘serious matter,’ Plant Genetic Systems [N.V. v. Ciba Seeds], 933 F. Supp. [514,] at 517 [(M.D.N.C. 1996)], which must be decided on a case-by case basis. See Buckley v. Airshield Corp., 908 F.Supp. 299, 304 (D.Md. 1995). This is so because two significant interests are implicated by a disqualification motion: ‘the client’s free choice of counsel and the maintenance of the highest ethical and professional standards in the legal community.’ Tessier [v. Plastic Surgery Specialists, Inc.], 731 F. Supp. [724] at 729 [(E.D.Va. 1990)]; Buckley, 908 F.Supp. at 304. Nevertheless, ‘the guiding principle in considering a motion to disqualify counsel is safeguarding the integrity of the court proceedings.’ Plant Genetic Systems, 933 F.Supp. at 517; see Hull v. Celanese Corporation, 513 F.2d 568, 572 (2d Cir. 1975)(finding that a party’s free choice of counsel must yield to ‘considerations of ethics which run to the very integrity of our judicial process.’). Thus, this court must not weigh the competing issues ‘with hairsplitting nicety but, in the proper exercise of its supervisory power over the members of the bar and with a view of preventing an appearance of impropriety, [this Court] is to resolve all doubts in favor of disqualification.’ United States v. Clarkson, 567 F.2d 270, 273 n. 3 (4th Cir. 1977)(internal quotation marks and citations omitted); Rogers v. Pittston Co., 800 F.Supp. 350, 353 (W.D.Va. 1992); Buckley, 908 F.Supp. at 304.
II. FACTS
A. Council and Firm did knowingly and intentionally, with reckless disregard for the truth, accept representation in this matter, act upon such representation and submit copies of documents to the Clerk in this matter.
B. According to Exhibit 1, The Firm represented Defendants before the Equal Employment Opportunity Commission (EEOC) in Plaintiff’s case filed before it by the Plaintiff.
C. The Firm represented the Defendants before the Equal Employment Opportunity Commission in the matter of Patricia Thompson’s complaint before the EEOC.
D. According to the ABA Model Rules of Professional Conduct, RULE 3.7, "A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a necessary witness", if the testimony relates to a contested issue. The Firm's potential testimony may be required to show intent on the part of the Defendants through their entering into a settlement agreement through The Firm and Billy C. Sanders of EEOC for Patricia Thompson, in which part thereof was the implied or agreed destruction or ignoring of Plaintiff's Charge before the EEOC as enticement for Defendants to settle in a preferential manner with Ms. Thompson and retain the ability to apply for license renewal with the FCC. Such requirement might be necessary should Defendants place a different pretext for discharge before the court than they presented to EEOC or might become necessary if Defendants adhere and support the pretext presented to EEOC.
E. Such potential testimony would not relate to the nature and value of legal services rendered in that issue, but rather the degree of participation and or knowledge The Firm performed or took part in, in creating, participating, and or counseling a settlement agreement between Defendants and Ms. Thompson that required, eluded or otherwise instructed through omission, or inclusion, or inference, or removal of documents, or destruction of documents, or false pretense, or commission of federal crimes; for Billy C. Sanders of EEOC to ignore Plaintiff's charge before the EEOC, so Defendants would not have to face EEOC action in that Charge case before a required filing for license renewal with the FCC was completed.
F. After not hearing from Billy C. Sanders of EEOC for quite some time Plaintiff wrote in email to Sanders and received a response on Thursday February 6, 2003, indicating EEOC might not have jurisdiction over L.M. Communications. (See attachment 1, first few pages of correspondence is included. Complete document is available.)
G.  After performing the due diligence required to prove EEOC did have jurisdiction over L.M. Communications Plaintiff wrote Sanders in email providing that documentation, which on Thursday February 6, 2003 Sanders replied that “…don’t tell us how to investigate and everything you see ain’t always how it is… … because even if we do have jurisdiction on it is not a case we will be taking to court…” (See attachment 2, first few pages of correspondence is included. Complete document is available.)
H.  In response to Sanders’ statement of not taking the case to court, without having provided a fact-finding of the case, a letter was written to Sanders asking why an investigation was taking place if the case was not going to be processed. On Thursday February 6, 2003, Sanders responded in email “I am not dropping your case no do I plan on debating legal issues with you”. (See attachment 3, first few pages of correspondence is included. Complete document is available.)
I. On Friday March 14, 2003 Billy C. Sanders spoke with The Firm advising them the EEOC did have jurisdiction in the Charge filed by the Plaintiff against the Defendants. “I just got off the phone with the radio station attorney and let him know that we have jurisdiction so I am scheduling a Fact Finding Conference for April 24/25. He has to check with him people and see if they are available for those dates.” (See attachment 4, first few pages of correspondence is included. Complete document is available.)
J. On Monday April 21, 2003 Plaintiff received an email from Sanders canceling the Fact Finding Conference and referring to both the Plaintiff’s and Patricia Thompson’s EEOC Cases. “The Fact Finding Conference scheduled for 4/24 and 4/25 has been postponed because I have to be in Washington on Wednesday… …I want to move on these cases right away before I get tied up with something else…” (See attachment 5, first few pages of correspondence is included. Complete document is available.)
K. Plaintiff inquired as to what a Fact Finding Conference was supposed to be by asking Sanders; “I am presuming I am not supposed to be at your meeting”. On Monday April 21, 2003, Sanders responded in email saying “Yes, you will need to be in attendance… …When I get back in town next week I will explain the process so get your evidence in order because you will be presenting it before me and them.” (See attachment 6, first few pages of correspondence is included. Complete document is available.)
L.  On Monday May 12, 2003 Plaintiff asked Sanders in email if the Fact Finding Conference had taken place yet. On Tuesday May 13, 2003 Sanders responded, “You have not missed it yet…” (See attachment 7) Patricia Thompson settled her case with the Defendants through The Firm during the month of May 2003.
M.  On Thursday May 29, 2003, Plaintiff wrote Sanders attempting to receive a response. Sanders responded Thursday May 29, 2003 with “…I have read thru all your materials and am waiting on the company attorney to get back to me for a date. Have you thought about how you want this settled or do you plan on taking it on to court?”. (See attachment 8) The Thompson settlement was already complete. The reference to ‘all your materials’ is in reference to Exhibits 122, 70, and 119.
N. On Thursday May 29, 2003, in response to Plaintiff’s response, which is self explanatory contained in the referenced attachment, Sanders responded: “I will be back in touch with you.” (See attachment 9, first few pages of correspondence is included. Complete document is available.)
O. It is obvious that two days set aside for a Fact Finding Conference with two cases pending against the same employer corporations both involving The Firm, and a settlement occurring the following month for one of those cases, means this case was purposely ignored and not permitted to have a Fact Finding Conference and that The Firm was aware of that fact and according to Sanders was responsible “am waiting on the company attorney to get back to me for a date”. Plaintiff never was afforded a Fact Finding Conference.
P.  On Tuesday July 1, 2003 Plaintiff asked Sanders “… are we still faced with a pattern of a stalling and evasive attorney?”. There was no response. The same letter was forwarded to Sanders on Tuesday July 8, 2003. Sanders responded on Wednesday July 9, 2003 saying “I have been out and plan to deal with your stuff before the end of the month.” (See attachment 9b, first few pages of correspondence is included. Complete document is available.)

Q. On or about July 28, 2003 Defendant L.M. Communications II of South Carolina filed an FCC 303-S form for license renewal. Within that filing the court should reference Section II, Part 2 Character Issues, and Part 3 Adverse Findings. Under penalty of Title 18, Section 1001, penalty of license revocation and or forfeiture the application was accompanied by an EEO form. Exhibits 3 and 5 referenced in these issues are missing from the public record of the FCC. (See attachment 10, first few pages of correspondence is included. Complete document is available.)

R. On or about July 28, 2003 Defendant L.M. Communications II of South Carolina filed form FCC396, Broadcast Equal Employment Opportunity Program Report with the FCC. In Exhibit 1 of that form, the Defendant claims the charge filed against them by Plaintiff to be File No: 140A20187. That number is not the number of the case, it was 140A201867. Defendant claims the allegation was for wrongful termination ‘because of his Jewish heritage’. The case was for retaliation and wrongful termination and the single reference to heritage was in reference to Exhibit 44 only. Defendant then stated “There has been no further action taken by the EEOC on this matter.” (See attachment 11, first few pages of correspondence is included. Complete document is available.)
S.  On Friday August 1, 2003 Plaintiff asked Sanders “…Where do we stand?” There was no response. (See attachment 9a, first few pages of correspondence is included. Complete document is available.)

T.  On August 4, Plaintiff contacted the office of Senator Lindsey Graham asking for intervention as to the state of Plaintiff’s ignored complaint before EEOC. That set in motion, contacts from the Senator’s office to EEOC and resulted in Sanders setting up a meeting with Plaintiff. Following that meeting and Sanders’ continued attempts to stall action on the charge case, Sanders wrote email to Plaintiff on Wednesday August 20, 2003: “Does not work that way. In fact, the documents in her file don’t mention you in a positive way because she feels you were part of her problem and did not go to bat for her for a full time job so you will need a statement from her to support some of your case. RE: Harassment you need to know that if they took some type of discipline against the harasser and it ended we might not find a violation of the law despite having the graphic info. But we will cross them bridges when we come to them. I am waiting to hear from their attorney re the Fact Finding Conference. I will be leaving the office shortly and will not be back until next Wednesday so if you need me you can call me on my cell @ (704) 564-9464 C U Later” (See attachment 9c)

U. In a tape recording, made by Patricia Thompson in a private meeting with Charles Cohn, General Manager of both  WYBB and WCOO, recorded by Patricia Thompson using equipment belonging to Suesie Kent Hempfling (Plaintiff’s spouse), the original thereof in the possession of the Plaintiff, transcribed, a portion of which is attached as Attachment 12 hereto, Cohn states: “We did what we did with Lee for a variety of different reasons, and you know what, Lee was a really good guy and a really bright guy but, there were other issues…so now its just a function of exploring what the possibilities are… although we probably have an issue on everything he’s done and the way he’s done it… I’m not one to really harbor a grudge or [unintelligible] because I don’t agree, ya know what I’m saying? … I do … I did agree with your concern and your passion for Lee even though if it was up to me, if he would have done it differently if this was the way he felt he needed to do it … that’s fine, ya know…” This indication of exploring possibilities took place AFTER Plaintiff was discharged. Defendants were tying to determine what pretext to use after the discharge and Thompson knew it and received the response above from Cohn in a private meeting.  
V. In a letter from Patricia Thompson on Friday August 9, 2003, Ms. Thompson summarizes another part of her meeting with Charles Cohn as preparation for her complaint to EEOC. The letter further details the knowledge she had of Plaintiff’s case. (See attachment 13)

W. Defendant’s knowledge of ‘no further action taken by the EEOC on this matter’ was assured by the trade of Plaintiff’s EEOC charge case for the settlement of Patricia Thompson’s charge case (paid in installments) and the ability to file a false EEO form with the FCC. The ignoring, stalling and subsequent actions (there is no need to include those at this time) against Plaintiff by Billy C. Sanders and others was placed into motion by the agreement made. Both cases were represented by The Firm of BUIST MOORE SMYTHE and McGEE . 
X. It is not believable to assume that a settlement between an EEOC complainant and the Defendants was not directed by, or at least aware to The Firm, therefore making their participation in such acts potential collusion to the acts, if not unethical behavior. 
III. ARGUMENT

The law firm of BUIST MOORE SMYTHE and McGEE was repeatedly referred to by Billy C. Sanders as responsible for setting the time and date of a Fact Finding Conference for Plaintiff’s EEOC charge case.  Sanders informed Plaintiff; his participation in the Fact Finding Conference was mandatory. Yet, Sanders or his representative attended an ‘on-site’ meeting with Defendants and presumably counsel during the week of February 9, 2004, at the place of business of two of the Defendants to conduct a ‘fact finding’ without the Plaintiff’s presence or due process.
Following that meeting, which was precipitated by a complaint filed with the Director of EEOC, Sanders wrote the letter of dismissal of the charge in one single paragraph (Exhibit 118) in which he attacked and attempted to discredit every single aspect of a harassment civil rights case and even included a presumptive statement in claiming somehow the hiring of a ‘white male’ for a completely different position was an improper thing. 
Sanders refers to Plaintiff not missing the Fact Finding Conference ‘yet’.

Evidence in this case, already submitted, shows Sanders’ letter of dismissal to be completely false. Counsel would have taken part in presenting the information to Sanders to prepare such a letter as according to the letter, nothing submitted by Plaintiff was used in the decision. The letter was specifically written to attempt to guarantee Plaintiff would not find legal counsel to represent an action against the Defendants and stepped well beyond the scope of a finding by the EEOC.
Sanders was carrying out his part of the agreement to provide preferential treatment in the settlement of Patricia Thompson and the destruction of Plaintiff’s case before the EEOC in order to protect the ability of Defendants to make an application for license renewal and EEO statement to the FCC.

BUIST MOORE SMYTHE and McGEE, its attorneys and staff may become witnesses on behalf of the Plaintiff or may become defendants in a different action due to their knowledge and or participation in a settlement involving acts of malfeasance of a government agent working under the color of law.
CONCLUSION
Plaintiff prays the court to safeguard the integrity of the court proceedings and not permit Counsel or Firm to take part in this action and to disqualify counsel and Firm; and that the Court will pay particularly strict judicial scrutiny to this matter of improper and unethical behavior, and decide that the Firm and its attorneys may not participate in this action and any participation so far is null and void and shall be removed from the record of this action. 
Should the Firm’s participation continue it will greatly prejudice the proceeding as the Firm must hide their potential participation or potential knowledge in potentially illegal transactions and actions on behalf of the Defendants; and Plaintiff will be faced with an advocate with motives to disrupt the proceedings, stall the proceedings and cause actions to occur (or to not occur) that would preclude the proceedings to take place at all.

Plaintiff is determined to retain this action in proper proceedings.
APPENDIX

ABA Model Rules of Professional Conduct:
RULE 1.16 DECLINING OR TERMINATING REPRESENTATION
RULE 3.3 CANDOR TOWARD THE TRIBUNAL
RULE 3.4 FAIRNESS TO OPPOSING PARTY AND COUNSEL
RULE 3.7 LAWYER AS WITNESS
RULE 4.1 TRUTHFULNESS IN STATEMENTS TO OTHERS
RULE 5.1 RESPONSIBILITIES OF A PARTNER OR SUPERVISORY LAWYER
RULE 8.3 REPORTING PROFESSIONAL MISCONDUCT
RULE 8.4 MISCONDUCT

The South Carolina Bar Rules of Conduct
Rule 3.3 CANDOR TOWARD THE TRIBUNAL
Rule 3.4 FAIRNESS TO OPPOSING PARTY AND COUNSEL
Rule 3.7 LAWYER AS WITNESS
Rule 4.1 TRUTHFULNESS IN STATEMENTS TO OTHERS

Rule 5.1 RESPONSIBILITIES OF A PARTNER OR SUPERVISORY LAWYER
Rule 8.3 REPORTING PROFESSIONAL MISCONDUCT
Rule 8.4 MISCONDUCT
Rule 8.5 JURISDICTION
Exhibits Provided in Hempfling v. L.M. Communications Inc., included herein:


Exhibit 1

Right To Sue Letter Dismissal from EEOC
Exhibit 44
Threatening Anti-Semitic Email
Exhibit 70
Scan of large bound volume of material sent by Hempfling with EEOC charge filing.
Exhibit 118
EEOC dismissal letter from Sanders
Exhibit 119
EEOC Form5 of Hempfling
Exhibit 122
Cover letter to EEOC for submission
Attachments Provided To This Memorandum 


Attachment 1
Sanders Government email 2/6/03
Attachment 2
Sanders Government email 2/6/03
Attachment 3
Sanders Government email 2/6/03
Attachment 4
Sanders Government email 3/14/03
Attachment 5
Sanders Government email 4/21/03
Attachment 6
Sanders Government email 4/21/03
Attachment 7
Sanders Government email 5/13/03
Attachment 8
Sanders Government email 5/29/03
Attachment 9
Sanders Government email 5/29/03
Attachment 9a
Email to Sanders 8/1/03
Attachment 9b
Email to Sanders 7/9/03
Attachment 9c
Sanders Government email 8/20/03
Attachment 10
FCC 303-S Filed by LMIISC

Attachment 11
FCC 396 Filed by LMIISC
Attachment 12
Summary of Taped Discussion transcription
Attachment 13
Email from Patricia Thompson 8/9/03
Dated this 12th day of July, 2004

	 
	

	
	Lee Kent Hempfling, 
Pro Se




Lee Kent Hempfling, Pro Se

11329 E. Caballero St.

Mesa, AZ 85207

480-332-1535
PROOF OF SERVICE
The undersigned hereby certifies that he deposited in the United States Mail at Apache Junction, Arizona a true and correct copy of the foregoing in an envelope with First Class postage fully prepaid and plainly addressed to:

Greg Horton

Buist Moore Smythe and McGee

PO Box 999

Charleston, SC 29402

On this 12th day of July, 2004.                                                                                                         

____________________________

Lee Kent Hempfling
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